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Because such cautions have already been

in a confident manner by a witness,
may be more convincing to jurors
than any other type of evidence. When a
witness declares, “Thats the man | saw,
right there!” most jurors are persuaded that
the identification is accurate. After all, the
witness was there: why would he or she be
mistaken? This strong belief by jurors in
the accuracy of eyewitnesses has been
demonstrated time after time by research
studies.! Yet there is a major problem con-
cerning eyewitness evidence.
Knowledgeable legal scholars and social
scientists have noted that not only is eye-
witness evidence powerful, it is also more
likely to be erroneous than any other type of
evidence.2
Many legal scholars have been aware of
this weakness at least since 1932, when
Edwin Borchard wrote Convicting the Innocent.3 Thereafter, the
problematic nature of eyewitness evidence was explicitly
acknowledged by the U.S. Supreme Court in a 1967 decision,
United States v. Wade.4 In Wade, Justice Brennan noted, “The
vagaries of eyewitness identification are well-known; the annals
of criminal law are rife with instances of mistaken identifica-
tion.”5 Additionally, the justices cited a well-known legal text by
Patrick Wall,6 who had written that many judges and lawyers
agreed with the assertion that “[m]istaken identifications have
been responsible for more miscarriages of justice than any other
factor — more so perhaps, than all other factors combined.””
Our purpose here is not to suggest that, because of its high
error rate, eyewitness evidence should be excluded at trial.
More often than not, eyewitness testimony is accurate, and it is
frequently the only evidence available. Furthermore, we do not
simply wish to bemoan the weakness of eyewitness evidence.

Eyewitness testimony, when delivered

given to the legal community, our inten-
tion is not to repeat them here. Rather, our
intent is to provide an up-to-date synopsis
of the results of scientific research on fac-
tors that affect the accuracy of eyewitness
identifications, and to suggest ways in
which knowledge of these research find-
ings may be helpful to judges and jurors. It
is our contention that if judicial decision-
makers are aware of the general unreliabil-
ity of eyewitness evidence, and also are
made aware of scientifically-based knowl-
edge about the specific factors that affect
eyewitness accuracy, then the utilization of
this knowledge might significantly reduce
the number of wrongful convictions that
occur. Furthermore, research results sug-
gest that this can happen without greatly
increasing the chances that guilty defen-

dants will go free.

I. ESTIMATING THE PREVALENCE OF EYEWITNESS

ERRORS

How do we know that eyewitness evidence is so error-prone?
One source of information is the analysis of actual cases of
wrongful convictions. Recently, Huff, Rattner and Sagarin,?
made an exhaustive search for cases in the United States since
1900 in which clear instances of erroneous convictions had
occurred. These were not cases in which substantial doubt
remained, but ones in which indisputable evidence of the per-
son’'s innocence came to light after the conviction, by way of new
forensic evidence or confessions by others. They identified 205
such cases and categorized them by the type of error that led
most directly to the conviction (e.g., perjury, forensic errors,
negligence by criminal justice officials, coerced confessions,
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etc.). In more than half of these cases (fifty-two percent), the pri-
mary causal factor leading to conviction was incorrect eyewit-
ness identification.

The National Institute of Justice, under the auspices of the U.
S. Department of Justice, recently conducted a study of wrong-
ful convictions that had later been identified via DNA evidence.?
They identified twenty-eight such cases in which the convicted
person was later exonerated by DNA tests that showed that the
convicted individual could not have been the perpetrator. All of
these cases involved sexual assault, though many involved other
additional offenses. More importantly, all of these cases
involved eyewitness identifications, and in the vast majority of
them, eighty-six percent, erroneous eyewitness identification
was the primary evidence that had produced the conviction.
The report’s authors pointed out that when DNA evidence is not
admitted, “we force the courts to rely on inferior evidence, such
as eyewitness testimony.” In all twenty-eight cases, DNA evi-
dence was not available at trial and the triers of fact had to rely
on eyewitness testimony, which turned out to be inaccurate.

What is the magnitude of the problem? There can never be
an exact answer, because the prevalence of wrongful convictions
can never be known precisely. Still, some social scientists have
made an educated guess. In the mid-1980s, Huff, Rattner, and
Sagarini0 conducted a mail survey in Ohio of all presiding
judges of common pleas courts, all county prosecutors, all
county public defenders, all county sheriffs, and the police
chiefs of the seven largest cities in Ohio. The overall response
rate was sixty-five percent, and at least sixty percent of those in
each category responded. Survey respondents were asked to
estimate the percentage of convictions that were “wrongful con-
victions” of innocent persons. Based upon the pattern of
responses, the researchers estimated that the average response
was that the overall prevalence of wrongful convictions was
about one-half of one percent, or one in every two hundred con-
victions. Unfortunately, we don't know whether their respon-
dents were thinking only about contested trials, or were includ-
ing all convictions, most of which result from guilty pleas. To
be sure, an erroneous eyewitness identification could result in a
guilty plea, even if to a lesser charge, just as it could result in a
conviction after trial.1? If the wrongful conviction percentage
estimate is applied to all convictions, then the numbers would
be startling. To illustrate, in the mid-1990s there were 2.8 mil-
lion arrests per year in the U.S. just for the eight most serious
crimes on the FBI index. About seventy percent of those
arrested for serious crimes were convicted, producing almost
two million convictions per year.12 If one-half of one percent of
those convictions were of innocent people, then nearly 10,000
wrongful convictions occurred each year. If more than half of
those wrongful convictions were primarily the result of eyewit-

ness errors, then more than 5,000 innocent people may have
been convicted of felonies each year because of erroneous eye-
witness identification! If, on the other hand, the wrongful con-
viction figures are applied only to contested trials, the numbers
would be considerably smaller (i.e., 500 to 1,000 cases per year),
since only ten to twenty percent of all felony prosecutions go to
trial.13  As noted, however, some innocent defendants may
accept a plea bargain if they fear that they will be convicted at
trial. While we will probably never be able to derive a precise
figure for the number of wrongful convictions of innocent
defendants that occur, this remains an issue of concern to many,
and it is clear that erroneous eyewitness identifications form the
backbone of those wrongful convictions that do occur.

Il. SCIENTIFIC RESEARCH ON EYEWITNESS

IDENTIFICATION ACCURACY

A second source of evidence concerning erroneous eyewit-
ness identification consists of the many scientific studies of eye-
witness accuracy that have been undertaken in the past three
decades. Researchers have isolated a host of factors that can
influence the ultimate identification of a suspect. As several
exhaustive reviews are readily available in the scientific litera-
ture,14 our goal here is to describe the most grounded findings,
and to highlight the most recent advances in the field. While
early research began by examining general factors that affect
human perception and memory, recent studies have directly
investigated face recognition and eyewitness identifications in
more applied respects. In general, studies have focused on the
conditions under which a misidentification is likely to occur,
including the initial perception of the event or suspect (the
encoding phase), the period in which the memory trace is stored
in memory (the retention interval), and the subsequent recall or
identification of the suspect (the retrieval phase).

Encoding of the Event/Suspect

During the initial perception of the event or suspect, various
factors may influence an eyewitnesss ability to accurately
encode the stimulus (in this case, the crime event and the crim-
inal's appearance) in memory. Contrary to popular belief,
human perception does not work like a camera or video
recorder. Rather, what is perceived and stored in memory is
often incomplete or distorted as a result of the individual’s state
of mind or the nature of the event observed. For example, in a
violent crime situation, the victim or eyewitness may be paying
a great deal of attention to the event, but the high level of arousal
that they experience is likely to interfere with their ability to
accurately encode details of the event (including the face of the
perpetrator).15 Furthermore, research on the weapon focus effect
has indicated that when a witness is threatened with a weapon
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(e.g., a knife or gun), the wit-
ness's attention is drawn to
focus on the weapon, making it
less likely that the appearance
of the person wielding the
weapon will be accurately
encoded.’6  An individual’s
expectations of the event can
also influence the manner in
which details about the event
are recalled. This effect, known
as the confirmation bias, illus-
trates that eyewitnesses tend to report a scenario that is consis-
tent with what they expected to see.1” Other, studies have indi-
cated that, in general, memory is better for faces or events seen
for longer durations under optimal observational conditions
such as good lighting, close distance, low stress, and no disguise.

[W]itnesses are
highly susceptible
to suggestions
regarding their
memory for the
previously viewed
event.

The Retention Interval

The retention interval can be defined as the time from which
the individual perceives and encodes the information to the time
when he or she is asked to retrieve the information from mem-
ory (e.g., view a lineup). During this interval, a number of fac-
tors can influence a witness’s later recall of the event or suspect
from memory. The major finding has been that witnesses are
highly susceptible to suggestions regarding their memory for the
previously viewed event. Such “post-event suggestions” may
come from overhearing the recall of other witnesses or from
questioning by field officers investigating the crime, and may
involve aspects of the situation or facial characteristics of the
suspect.18 For example, several studies have demonstrated that
if witnesses are given another eyewitness's description of the
suspect, they will be biased toward selecting a member of the
photo lineup who most closely matches the other witness's
description, even to the extreme of selecting a lineup member
who has a mustache, when the perpetrator did not have one.1®
This post-event misinformation effect has been shown to be quite
powerful across a vast number of studies, stimuli, and situa-
tions. Overall, it appears that individuals tend to “commit” to
the post-event misinformation by accepting it as if it were an
accurate account. Researchers are not certain whether this new
information changes the original memory or instead creates a
new memory that “overlies” the original memory, thus making

the original memory temporarily inaccessible.20 More recent
studies have indicated that the latter explanation may be more
plausible, finding that certain conditions at recall appear to
enhance the accurate retrieval of the original event from mem-
ory.2l But regardless of which process occurs, the result is the
same — the witness's original memory is no longer accessible.

Retrieving the Memory of the Event/Suspect

Research has shown that many factors can affect the accuracy
with which the memory of a crime or a criminal is retrieved
(e.g., when describing the criminal to police or when viewing a
lineup). For example, the manner in which eyewitnesses are
requested to provide a description of the suspect can have
important implications on their ability to subsequently identify
him/her. Studies from our own lab have indicated that when
people are strongly urged to provide a full and “complete”
description of the suspect, they tend to guess (often inaccu-
rately) about features they are not sure of. These inaccurate
guesses interfere with their later ability to recognize the person’s
face in a lineup, producing a higher level of misidentifications
than for those who were not urged to give a “complete” descrip-
tion.22

At the time of retrieval, factors surrounding identification of
the suspect from a lineup are critically important. A host of
studies have investigated the phenomenon labeled unconscious
transference, wherein different memory images may become
combined or confused with one another. Also termed the
bystander effect, this phenomenon occurs when a witness
misidentifies an individual from a photo lineup as the actual sus-
pect when, in reality, the witness previously saw the individual
either as a bystander at the event or in a completely different
context.23 Additionally, research has shown that selecting an
incorrect person from a showup or lineup strongly increases the
likelihood that the same individual will be selected in future
lineups or in-court identifications, despite the inaccuracy of the
original identification.24 Such errors in memory at the time of
retrieval appear to parallel the misinformation effect discussed
previously, in which witnesses tend to commit to a response and
provide the same response in subsequent attempts at retrieval.

Several theoretical explanations for such retrieval-based phe-
nomena have been put forth. Some researchers believe them to
be the result of source confusion, a common memory error that
occurs when a person knows that a face seems familiar, but
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incorrectly recalls the source of that familiarity.25 Source infor-
mation is the hardest type of memory information to keep
straight, and virtually everyone has experienced this phenome-
non in everyday life. Usually the result of such source confusion
is often harmless embarrassment; however, when the confusion
involves the suspect in a criminal case, this error is no longer
trivial. Another possibility involves memory blending, a theoret-
ical account which states that the two mental images (e.g., the
criminal and a similar-looking person seen in a showup or
lineup) are mentally combined into a single memory represen-
tation. As a result of this “blending,” the original memory of the
criminal may no longer be accessible.26

When police investigators prepare to present a photo lineup
to the eyewitness, several key factors may influence the likeli-
hood of a misidentification. Elsewhere we have recently
reviewed the scientific research on the various psychological fac-
tors involved in the construction and administration of photo
lineups.2” Here we will provide a brief synopsis of the major
findings.

When constructing a photo lineup, it is critical that the sus-
pect is not a distinctive member of the photo lineup.
Distinctiveness can occur because the suspect has physical char-
acteristics that the other lineup members do not have, or
because he or she more closely fits the description of the perpe-
trator than the other lineup members do. To prevent the possi-
bility that the witness might select the target simply due to his
or her distinctiveness from the other foils, it is important that all
members of the photo lineup fit both a general description and
the visual image of the suspect.

During the administration of the photo lineup, intentional or
unintentional verbal and nonverbal cues given by others (i.e.,
law enforcement personnel, attorneys, other witnesses, or other
lineup members) can significantly bias identification accuracy.
In addition, many witnesses feel strong pressure to make a pos-
itive identification, whether from law enforcement officials, con-
cerned friends or family members, or themselves (e.g., a desire
to be a “good witness” and help the police). Such pressures
increase the chance of an erroneous identification any time that
the criminal is not in the lineup.

The fairness of a lineup can be tested empirically. To do so,
individuals who had never viewed the suspect, or had only read
a description of the suspect, are shown the lineup and asked to
guess who the suspect is. If a lineup is a fair one (constructed
based upon the standard above), the frequency of correct
guesses by these individuals should be no more than what might
be expected by chance (e.g., one in six, or seventeen percent, for
a six-person lineup). By utilizing this technique under both lab-

oratory and case-specific con-
ditions, researchers have devel-
oped several measures of lineup
size (a measure based upon the
premise that a lineup should
have enough suitable members
to ensure that the probability
of a chance identification of an
innocent suspect is low), and
lineup bias (a measure estimat-
ing the degree to which the suspect is distinctive in appearance
in the lineup) that can be used to evaluate the fairness of a given
lineup. We have asserted that the bias measure is most impor-
tant and proposed a reasonable standard for estimating lineup
fairness that involves combining the size and bias estimates to
create an overall lineup fairness index.28

Recent research studies have found that a number of other
variables, often called “system variables,” are influential during
the construction and administration of photo lineups. Factors
that recent research has shown to be important include: (1) hav-
ing the lineup administered by someone who is unaware of
which lineup member is the suspect (also known as “double-
blind testing™); (2) the use of unbiased instructions that explicitly
state that the perpetrator “may or may not be present” in the
lineup, and that the witness may elect to select no one from the
lineup; (3) the use of sequential lineups, in which the eyewitness
views one photo at a time and makes an identification decision
before viewing the next photo, since research indicates that
there are fewer “false alarms,” i.e., erroneous identifications with
this method than with the typical simultaneous lineup, in which
the eyewitness views all photos at the same time; and (4) the
importance of videotaping the entire identification process so
that independent evaluations of the procedures can be made
later, such as in expert testimony.28a

What happens after the eyewitness makes a positive identifi-
cation can also be important. Recent research has shown that if
the eyewitness is told, immediately following the lineup admin-
istration, that he or she correctly identified the suspect, two
results can occur, one obvious and one more subtle. First, not
surprisingly, the eyewitness becomes more confident in the
accuracy of the identification. Second, though, the feedback
also is likely to change his or her memory for the crime itself.
The witness is likely to remember that he or she saw the crimi-
nal longer, and under better viewing conditions, than previously
reported.29

[Tt is critical that
the suspect is
not a distinctive
member of the
photo lineup.
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Characteristics of the
Eyewitness and Suspect
Several characteristics of the
eyewitness can influence the
accuracy of his or her mem-
ory and subsequent identifi-
cation of the suspect. For
example, age is important.
Studies have shown that
although children tend to
recall less information when
compared with adults, the
standard proportion of correct information recalled does not
typically differ between the two populations.30 Overall, elderly
adults also tend to perform more poorly than do younger
adults. Of most importance, children and the elderly also
appear to be more susceptible to the effects of suggestive ques-
tioning or post-event misinformation.3t While children may
demonstrate this effect due to their unwillingness to challenge
an adult’s authority, the elderly appear more likely to forget the
source of where they previously learned the (mis)information.
Other demographic variables that have been investigated
include gender and occupation of the eyewitness. It appears
that men and women may differ in the type of information they
recall about an event (e.g., female-oriented items such as cloth-
ing vs. male-oriented items such as a type of car).32 With regard
to occupation, it is a common assumption that law enforcement
officials will be better at identifying faces than will citizens.
However, research has failed to support this assumption, find-
ing that officers perform no better in identifying the faces of
perpetrators than do laypersons. Studies have also shown that
officers are able to provide more detailed accounts of the event,
and that they are less susceptible to the effects of post-event
misinformation when compared to laypersons.33 Empirical
studies attempting to train individuals to remember events and
faces have demonstrated a similar pattern of results; namely,
individuals’ accuracy can be improved for recalling details of an

It appears that
men and women
may differ in
the type of
information they
recall about an
event.

event, but not for identification of faces.34

With regard to characteristics of the suspect, research has
primarily focused on the perceived typicality of the face. The
presence of unusual attributes that make a face distinctive from
other faces (e.g., Cindy Crawford's mole, Jay Leno’s chin,
Sylvester Stallone’s droopy eyes) also make it easier to remem-
ber. But such distinctive characteristics also appear to make it
more difficult to construct a fair lineup, due to the difficulty in
finding other individuals with similar distinctive features.
Alternatively, faces that are more typical in appearance are sig-
nificantly more difficult to later recall or to identify from a
photo lineup, and often result in a higher likelihood of false
identification.35 A recent example of this phenomenon involves
the extensive FBI search for Andrew Cunanan, the individual
believed to have murdered fashion designer Gianni Versace in
Miami, Florida. Cunanan had a very typical-looking face that
resulted in thousands of false reported sightings across the
nation.

Interactions between Characteristics of the
Eyewitness and Suspect

Certain characteristics of the eyewitness and the suspect can
also interact to influence identification accuracy. The most
commonly cited example of such an interaction involves the
own-race hias in face recognition.36 This robust phenomenon
reflects the finding that recognition memory tends to be better
for faces of one's own race than for faces of other races. As
Chance and Goldstein3” noted, “Few psychological findings are
so easy to duplicate.” Furthermore, researchers have endorsed
the importance of the effect in a variety of surveys,3® and expert
witnesses have widely cited its influence in testimony on dis-
puted cross-race identifications.3® Although the mechanisms
responsible for the effect have not been isolated, current
research is examining various aspects of cross-race experience
and its possible influence on the manner in which individuals
attempt to remember same- and other-race faces.

A second example of such an interaction between the eye-
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witness and the suspect involves what has been termed the
own-sex bias in face recognition for women.40 Several studies
have demonstrated that female participants tend to outperform
male participants in remembering female faces. Curiously,
though, male and female participants do not consistently differ
in their ability to remember male faces.4

Some Research-Based Conclusions on
Eyewitness Memory

Overall, the extensive research on eyewitness memory in
recent decades has demonstrated the great range of instances in
which an erroneous identification of the suspect might occur.
Face recognition is an inherently difficult task under the most
optimal conditions. When factors at the crime scene distract
the attention and cognitive capacities of the eyewitness, or
when questioning or lineup procedures used by law enforce-
ment officials are overly suggestive, the difficulty of this task
increases immensely. Most researchers and memory experts
would agree that the “weight” assigned to eyewitness evidence
should be viewed with great caution. Given the known prob-
lems with its accuracy, the most appropriate use of a positive
eyewitness identification is not as definitive evidence of guilt,
but rather as an indication to law enforcement officials of a
potentially valuable direction in which to search for more reli-
able forms of forensic evidence.

1. U. S. SUPREME COURT RULINGS ON
EYEWITNESS EVIDENCE

The first U. S. Supreme Court decisions that specifically
addressed eyewitness evidence issues were a trio of 1967 cases:
United States v. Wade,42 Gilbert v. California,43 and Stovall v.
Denno.44 The gist of these legal rulings was to determine rights
to counsel during identification proceedings, standards regard-
ing suggestibility within identification procedures, and laws
regarding in-court identifications if the original identification
procedure was determined to be highly suggestive. The Wade
decision granted a suspect the right to an attorney during a live
lineup. However, five years later the Supreme Court reversed
the Wade ruling in Kirby v. lllinois,45 limiting the right to coun-
sel only after the initiation of criminal proceedings. Finally, in
United States v. Ash,46 the Supreme Court ruled that there is no
right to counsel at any photographic identification procedures.
It was believed that since a photo lineup could be reconstructed
and subsequently analyzed for suggestivity, counsel was not
necessary at the time of the identification.

The U. S. Supreme Court addressed the admissibility of eye-
witness identification obtained under suggestive circumstances

in Neil v. Biggers#” and
Manson v. Brathwaite.48 In
evaluating the admissibility
of the identification, the
Court considered whether,
under the totality of circum-
stances, the identification
was reliable, even though the
confrontation procedure may
have been suggestive. The
Court established in Neil4® —
and reaffirmed in Mansons0 —
five factors that should be taken into account in evaluating the
reliability of an identification: (1) the witness's opportunity to
view the criminal during the crime; (2) the length of time
between the crime and the subsequent identification (retention
interval); (3) the level of certainty demonstrated by the witness
at the identification; (4) the (apparent) accuracy of the wit-
ness’s prior description of the criminal; and (5) the witness's
degree of attention during the crime.

In the Neil and Manson cases, the Court's emphasis appeared
to shift from a concern with suggestivity, as demonstrated in the
Wade, Gilbert, and Stovall decisions, to an overriding concern
with the reliability of an identification, even if it was obtained
under suggestive circumstances. At the time of the Neil deci-
sion, little published scientific research on eyewitness memory
existed. The Supreme Court could, therefore, make only “edu-
cated guesses” about the factors that might affect eyewitness
accuracy. However, scientific research conducted in the ensu-
ing years permits a systematic evaluation of the validity of the
five criteria enumerated by the Court. We will briefly examine
the validity of each of the five factors that the Court believed
were related to eyewitness accuracy, as established by subse-
quent empirical research.

Research findings indicate that only two of the five Neil fac-
tors are clearly related to accuracy in the way that the Court
assumed. First, as the Court suggested and as we noted earlier,
witnesses with a better opportunity to observe the criminal
(e.g., better lighting, closer view, longer viewing time) are more
likely to make accurate identifications.5? (But recall also that
being told that one’s identification was “correct” can signifi-
cantly bias one's memory for how good the opportunity to
observe was.) Second, the length of the retention interval (i.e.,
the time between the crime and the identification) is generally
related to accuracy, with longer retention intervals yielding
poorer accuracy. But research shows that this relationship is
not always simple. Other factors such as race or stress may

Face recognition
IS an inherently
difficult task
under the most
optimal
conditions.
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interact with the length of the
retention level and affect eye-
witness accuracy.5?

The importance of the other
three factors for estimating
accuracy — witness certainty,
description accuracy, and
degree of attention — have
received mixed support by
researchers. With respect to
witness certainty, results of
thirty-five staged-event stud-
ies showed that there is only a very weak relationship between
witnesses’ degree of certainty and identification accuracy.53
However, several recent studies have demonstrated that when
witnessing conditions are varied to make later identification eas-
ier or more difficult (e.g., by shortening or extending the time of
encoding), a rather substantial relationship can be found
between identification accuracy and confidence of the eyewit-
ness.54 To further complicate things, research has demonstrated
that witnesses may become more certain of the identification as
time passes. Such “confidence hardening” is likely to occur
whenever people have publicly committed themselves to their
identification, or when they are told that their identification was
correct.55 Overall, then, one’s self-reported confidence in the
accuracy of their identification, especially when it is given a con-
siderable time after the identification was made, is not a good
indicator of accuracy.

With respect to the apparent quality of a witness’s initial
description of the suspect, the Court opined that the accuracy of
that description would be related to the probable accuracy of the
identification. But contrary to the Court’s assumption, research
has consistently demonstrated that accuracy of description is not
generally related to accuracy of identification. Further, the
apparent “completeness” of a description, the number of attrib-
utes that are recalled, also is not related to identification accu-
racy.56 However, there may be one aspect of descriptions that is
related to identification accuracy. A recent series of studies in
our lab showed that when one looks only at the number of incor-
rect facial features that are recalled, a significant relationship
between this aspect of description accuracy and identification

[O]ne's self-
reported
confidence in the
accuracy of ...
identification ...
iIs not a good
indicator ...

accuracy actually does exist.57 To clarify, when people generate
incorrect features while giving a description, this appears to lead
to later misidentifications. (Unfortunately, this finding is not
particularly helpful to law enforcement investigators, since in an
actual case one can never be sure which described features are
inaccurate descriptions of the perpetrator.) Additional research
will be valuable to further specify the precise relationship
between characteristics of an eyewitness’s description and the
accuracy of his or her later identification of the suspect.

Considering the final Neil factor, degree of attention, research
has found that eyewitnesses who pay a moderate degree of atten-
tion to a situation are likely to be more accurate when compared
to those who did not pay attention, or to those who were dis-
tracted because they were in a stressful crime situation.58 Even
if someone is trying to be attentive, high fear or stress (if pre-
sent) is likely to interfere with memory and impair the accuracy
of subsequent identifications. The perceptual situation is made
even more difficult if a weapon is involved, because the per-
ceiver is likely to focus his or her attention on the weapon
(weapon focus) rather than on the face of the person holding the
weapon. As a consequence, the person does not acquire a strong
representation of the suspect in memory.

In several recent cases, courts have held that it was reversible
error not to have allowed expert testimony pertaining to several
factors outlined in the Neil decision, in addition to other factors
found to influence eyewitness memory. Specifically, a few cases
addressed the research finding that there is not a scientifically
significant correlation between confidence and accuracy.5® The
courts felt this information was particularly relevant not only
because the research directly refuted one of the criteria laid out
in the Neil decision, but also because many jurors believe the
opposite to be true: they believe that a strong sense of confi-
dence portends great accuracy. Other cases have addressed fac-
tors such as the lack of a significant correlation between descrip-
tion accuracy and identification accuracy, and the effects of
stress or weapons on one’s ability to remember details of the per-
petrator.60

While some cases have utilized the Neil criteria as a basis for
admitting eyewitness expert testimony, the reverse was true in
Farrel v. State.61 There, the court decided to exclude eyewitness
expert testimony because the victim had both adequate lighting
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and an extended period of time to view the defendant’s appear-
ance. In addition, the eyewitness provided police with a rather
detailed description of the defendant immediately following the
incident.

IV. CASE LAW PERTAINING TO EXPERT
TESTIMONY ABOUT EYEWITNESS EVIDENCE

The Admissibility of Scientific Expert Testimony
Generally

Concerned about the conviction of innocent persons on the
basis of erroneous eyewitness identifications, the courts have
struggled in recent years to balance the rights of defendants
threatened by the specter of incorrect eyewitness identification
with the need to prosecute cases based upon disputed eyewit-
ness identification evidence. As summarized above, thousands
of empirical studies have investigated factors that may affect the
reliability of eyewitness identification. One could argue that the
wealth of general scientific information that these studies have
yielded might be very helpful to decision-makers whose cases
involve eyewitness identification. However, this information
has not been readily accepted by the court system. The intro-
duction of any new type of expert evidence is typically met with
skepticism and challenge, and not necessarily for imprudent rea-
sons. But does the exclusion of expert testimony pertaining to
eyewitness identification, a topic in which common beliefs are
not always accurate, add to the problem of innocent persons
being convicted? Below we will address several of the issues that
have faced the courts, and describe how they have been handled
through the years.

There is a long history pertaining to the admissibility of
expert scientific testimony. The leading case on the admissibil-
ity of “novel” scientific evidence is Frye v. United States.62 The
Frye test is premised on the “general acceptability” rule, in
which the scientific evidence to be presented to the jury must be
considered good science, i.e., generally accepted within the rel-
evant scientific community. The purpose of the Frye test was to
screen out unreliable scientific evidence.

In the recent landmark case of Daubert v. Merrell Dow
Pharmaceuticals, Inc.63 the U.S. Supreme Court found that “gen-
eral acceptance,” as stated under the Frye test, was not a neces-
sary precondition to the admissibility of scientific evidence under
Rule 702 of the Federal Rules of Evidence. The Court opined
that the Rule 702 assigned to the trial judge the tasks of ensuring
that the expert’s testimony was both reliable and relevant to the
case at hand, and that the expert is proposing to testify to scien-
tific knowledge that would assist the trier of fact to understand
or determine a fact in issue. This “helpfulness” standard of the
Daubert ruling has been seen as less stringent than the Frye test
for determining the admissibility of expert testimony.64

In explicitly rejecting the Frye test, Justice Blackmun wrote
for the unanimous majority in Daubert that “a rigid ‘general
acceptance’ requirement would be at odds with the ‘liberal’
thrust of the Federal Rules and their general approach of relax-

ing the traditional barriers to
‘opinion testimony.” The Court
stressed that the “overarching
subject is the scientific validity”
of the research in question, rather

[T]his
information
has not been

than its general acceptance readily
within the relevant scientific

community.65 Thus, trial judges accepted by
were assigned the role of gate- the court
keeper, whose task is to decide, in system.

effect, whether the proposed tes-
timony represents methodologi-
cally sound research or is “junk science.” In Kumho Tire v.
Carmichael,56 the Supreme Court recently reaffirmed this aspect
of the Daubert decision, ruling that trial judges should be
granted broad latitude in determining which factors are applied
in assessing the reliability of a given expert’s testimony. The
Court also extended Rule 702 to include all expert testimony, be
it “scientific,” “technical,” or “other specialized” knowledge.
We should note that the scientific research on factors that
affect eyewitness accuracy, which we have very briefly reviewed
above, most certainly would meet any reasonable criterion of
“good science.” The research is published in highly selective,
peer-reviewed scientific journals, most of which reject (usually
on methodological grounds) about eighty percent of the manu-
scripts that are submitted to them.

The Admissibility of Expert Testimony on
Eyewitness Evidence

While Frye and Daubert deal with expert testimony in gen-
eral, our focus is on expert testimony pertaining specifically to
the reliability of eyewitness identification. There have been
both federal and state court decisions dealing with the admissi-
bility of expert testimony on this subject. In many circum-
stances, due to contradictory rulings, the overall determination
of whether expert testimony on this subject is admissible has
not been definitively answered.

Two decades before the Daubert ruling, the issue of helpful-
ness had been raised in United States v. Amaral.6? The main
inquiry in this case pertaining to the admissibility of eyewit-
ness expert testimony was whether the jury would receive
“appreciable help” from the proffered expert testimony. Four
guidelines were set out in Amaral to determine the helpfulness
of expert testimony: (1) whether the expert is deemed quali-
fied; (2) whether the testimony proffered is a proper subject
for expert testimony, meaning that it will provide information
that is not already part of jurors’ common knowledge and will
not invade the province of the jury; (3) whether the testimony
given conforms to a generally accepted explanatory theory;
and (4) whether the probative value of the testimony out-
weighs its possible prejudicial effect. Most decisions based on
the Amaral ruling have come down against the admittance of
expert testimony on the reliability of eyewitnesses.8

Three general types of appellate decisions have predominated
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the case law pertaining to
expert testimony on eyewit-
ness evidence. First, some
courts, especially in decisions
before the 1980s, ruled that
expert testimony about eye-
witness memory was per se
inadmissible. A reason some-
times given for this decision
was that there was not a suffi-
ciently large body of research
on which to base scientific
expert testimony (a violation of the third Amaral criterion).
This would have been a legitimate concern up until the late
1970s, by which time a substantial amount of good eyewitness
research had been published. Judicial opinions also sometimes
said that expert testimony on this issue would invade the
province of the jury to evaluate evidence (the second point in
Amaral), or that information regarding factors affecting eyewit-
ness identification was part of jurors’ common knowledge,
thereby constituting an improper subject matter for an expert
(also part of the second point in Amaral).

A second approach, the most common appellate view in
recent years, is for the trial judge to use his or her discretion in
admitting or excluding such expert testimony. In coming to
these decisions, some appellate courts have expressed pes-
simism that the expert testimony will be of assistance, while
other decisions have noted that under some conditions such
expert testimony may be relevant and helpful. For example, in
United States v. Jackson,0 it was decided that the court could
have, as a matter within its discretion, admitted expert testi-
mony on eyewitness reliability if such testimony had been
offered. Similarly, in McMullen v. State,’® the court held that
when the sole issue in a criminal case is one of identity and the
sole incriminating evidence is eyewitness testimony, the admis-
sion of expert testimony upon factors that affect the reliability
of eyewitness identification is within the discretion of the trial
judge. To us, this situation represents one in which expert tes-
timony is the most important and would make the greatest con-
tribution.

Finally, a third set of decisions has ruled that the exclusion
of expert testimony about eyewitness evidence constitutes a
reversible error by the trial court.”2 Again, courts have ruled
this way mostly when the sole evidence against a defendant has
been the eyewitness identification. Below, we review decisions

[T]he most common
appellate view ... is
for the trial judge
to use... discretion
in admitting or
excluding such
expert testimony.

that have established criteria for the admission or exclusion of
expert testimony about factors that affect the accuracy of eye-
witness memory.

Case Law and Research on Jurors’ “Common
Knowledge”

The belief that factors affecting the reliability of eyewitness
identification are common knowledge to the lay juror has often
been cited as a reason for the exclusion of expert testimony on
this matter. For example, in People v. Kelly,”2 the court felt that
the reliability of eyewitness identification was not beyond the
ken of the average juror. It is often believed, therefore, that
admittance of opinion and expert testimony on information
already known to the jury is a usurpation of the jury’s fact-find-
ing province. Several court rulings, both federal and state, have
opined that the introduction of expert testimony on eyewitness
reliability would, in fact, invade the province of the jury.”3
However, there have also been cases in which courts have ruled
otherwise, suggesting either that the admission of the expert
testimony did not invade the province of the jury,’4 or that,
although the expert testimony may invade the province of the
jury, the Federal Rules of Evidence do not preclude its admis-
sion into testimony.”> The basis for this last caveat is that the
jury has the wherewithal to accept or reject the expert opinion
and afford it the weight it deems appropriate. As noted previ-
ously, admittance of expert testimony on eyewitness reliability
has been considered especially important when the case against
the defendant rests solely on eyewitness identification, and no
other physical evidence exists.”6 However, when other physical
evidence is available (e.g., fingerprints, DNA), the exclusion of
expert testimony on eyewitness reliability has often been con-
sidered harmless error.77

Since many legal decisions have been based on the notion
that ideas and testimony proffered by an expert witness are
already common knowledge to jurors, it seemed an important
task for researchers to determine exactly what the lay person
knows about factors affecting eyewitnesses. There have been
three basic methodologies used to investigate this information:
(1) surveying jury eligible citizens as to their knowledge and
beliefs; (2) assessing jurors' ability to predict the outcome in an
eyewitness identification experiment; and (3) using mock trials
to assess the influence of trial techniques such as cross-exami-
nation.7®

Survey studies, conducted by administering questionnaires
such as the Knowledge of Eyewitness Behavior Questionnaire
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(KEBQ), assess beliefs about factors that affect the accuracy and
reliability of eyewitness identification.” The KEBQ consists of
fourteen multiple-choice scenarios describing crime scenes, dif-
fering in aspects such as retention interval, training, age of the
witness, prior photo array identification, and cross-racial iden-
tification. Results of such studies have demonstrated that while
respondents are sensitive to the influences of cross-race and
prior photo array identifications, they appear less sensitive to
the effects of age (young or old) and retention intervals on eye-
witness reliability. Furthermore, participants tended to believe,
contrary to research findings, that training could improve iden-
tification accuracy.

A second type of study commonly used is the “post-diction”
study, in which participants read written summaries of identifi-
cation experiments and then guess the accuracy rates that
occurred in the experiments. Results indicate that participants
usually predict higher accuracy rates for the original subjects
than were actually obtained, suggesting that people often
believe witnesses to be much more accurate in their judgments
than they truly are. For example, Brigham and Bothwell found
that more than eighty percent of the registered voters they stud-
ied overestimated the accuracy rate of eyewitness research sub-
jects.80 Overall, participants in post-diction studies seem to be
insensitive to the influence of crime seriousness, instruction
bias, and cross-racial identification. Additionally, contrary to
research findings, participants seem to believe that confidence
is an important variable.

Finally, researchers have used the “mock trial” as a method
for assessing jurors’ commonsense knowledge about factors
affecting eyewitness reliability. These studies involve manipu-
lating different factors known to influence eyewitness identifi-
cation accuracy (e.g., observation conditions) and those shown
to have little influence on identification accuracy (e.g., witness
confidence). Participants are typically asked to assume the role
of a juror as they are introduced to the summary of a trial via
written transcript, or audio or videotape. Finally, the partici-
pants are asked to complete questionnaires assessing their ver-
dicts. For example, Wells, Lindsay, and Fergusons! found that
witness confidence correlated significantly with whether a juror
believed an eyewitness, even though, as noted earlier, research
has demonstrated a very weak relationship between witness
confidence and eyewitness accuracy.

Researchers have also studied the effects of individuals'
awareness of the conditions surrounding a crime scene at the
time of the identification, such as lighting, time of day, and
duration of viewing time. For example, in one study

researchers created a tran-
script stating that the crime
occurred at either 9 a.m.
on a sunny day, or at 1
a.m., sixty feet from the
closest street light.
Further, the length of time
the witness saw the event
was varied between five
seconds and thirty min-
utes. Results demonstrated that jurors displayed a lack of sen-
sitivity to witnessing conditions that may affect identification
accuracy, as the conviction rates for groups of subjects who
heard about the different conditions did not differ statisti-
cally.82

Cutler, Penrod, and Stuves3 investigated the commonsense
knowledge of jurors by manipulating ten factors known to
influence eyewitness accuracy to varying degrees. Variables
studied included the presence or absence of a weapon,
whether the perpetrator was wearing a disguise, and whether
the crime was violent. Furthermore, the length of the reten-
tion interval, the presence or absence of instruction bias and
foil bias during identification, and the level of the witness’s
confidence were all manipulated. Unfortunately, results
demonstrated that jurors seemed insensitive to the factors that
should have called the validity of the identification into ques-
tion. Additionally, participants relied heavily on the expres-
sions of confidence from the eyewitness. A follow-up study
demonstrated that college students and jury-eligible citizens
were equally insensitive to these important factors.84
Researchers have also examined whether jurors can identify
factors that would render a lineup biased. Findings suggest
that while jurors do have the commonsense knowledge in
identifying foil and instruction bias, they have difficulty in
applying this knowledge as demonstrated by their verdicts.85
Several courts have decided that these sorts of research find-
ing are not necessarily within the jurors’ common knowledge,
and that the jury might be missing out on information that
might assist them in determining the facts at issue, especially
when the eyewitness identification was the sole evidence
against the defendant.86

[Pleople often
believe witnesses
to be much more
accurate ... than

they truly are.

Probative v. Prejudicial Value of the Expert
Testimony

As of 1990, psychologists had testified as expert witnesses
on the reliability of eyewitness evidence in more than 450 cases
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in 25 states.87 Unlike clinical
expert testimony on factors
such as insanity, competency
to stand trial, or child cus-
tody, eyewitness experts typi-
cally do not seek to interview
or analyze the individual eye-
witness. Rather, the expert
serves an educational func-
tion for the jury, presenting
the general factors that increase or decrease the likelihood that
the average eyewitness will be correct in particular situations.
One could suggest that this is like being “a tutor for the jury,”
that the eyewitness expert resembles in some ways a judge giv-
ing jury instructions. Some courts have ruled that such a role
iS unnecessary or inappropriate, stating that jurors' everyday
“commonsense knowledge” is sufficient and hence they do not
need such “tutoring.” However, it can be argued that such help
is both necessary and appropriate, due to the unique status of
eyewitness evidence. Research has shown that issues sur-
rounding eyewitness memory are significantly more difficult
and counterintuitive than many other issues confronted by
jurors.

The function of an expert witness is not to tell the jury what
to believe or to imply that a particular witness is either correct
or incorrect. The expert does not know whether a particular
eyewitness is correct; often, even the eyewitness cannot know
this with certainty. What the expert can do is provide the jury
members with a factually based frame of reference within which
to interpret the eyewitness evidence, along with all the other
evidence, in reaching a verdict. Awareness of the error factors
most relevant to the eyewitness identification in a particular
case may cause jury members to weigh the eyewitness evidence
more heavily or, conversely, to give it less emphasis than they
otherwise would.

This brings us to the fourth component in the Amaral deci-
sion: the comparison of the probative versus prejudicial value
of expert testimony. According to the Amaral decision, the
probative value of the testimony must outweigh any prejudi-
cial effects. Many courts have felt that the “impressive creden-
tials” an expert brings to the courtroom are enough to create
an overwhelming prejudicial effect, thus compromising any
ability a juror may have to appropriately weigh the testimony
given.88 Such thinking cripples the justice system, in that it
seems to assume the jurors are unable to make decisions based
on weighing evidence when it comes from an expert, as
opposed to when it comes from any other witness.
Interestingly, it is often believed that police officers carry a

[T]he expert
serves an
educational
function for the

jury.

larger amount of persuasive power with juries simply because
of their authoritative position, yet their testimony is not usu-
ally considered prejudicial.

Some critics have asserted that expert evidence regarding
eyewitness reliability may adversely affect jury deliberations by
making proper convictions that much harder to obtain.
However, research with mock juries has demonstrated this to
be untrue, indicating that while jurors do become more skep-
tical after hearing expert testimony pertaining to eyewitness
reliability, it does not result in blanket skepticism. In fact,
expert testimony appears to make mock jurors more skeptical
in situations where it is appropriate: situations in which the
conditions faced by the eyewitness are greatly associated with
high error rates. Conversely, in strong cases, where other
physical evidence is also introduced, mock juries are just as
likely to convict after hearing the expert testimony than after
not hearing it. Furthermore, the introduction of expert testi-
mony seems to increase the care with which jurors analyze all
the evidence, and not just the eyewitness evidence, perhaps
encouraging a more deliberate examination of the facts in the
case.8?

V. TRADITIONAL TRIAL SAFEGUARDS FOR
DEFENDANTS

Cross-examination

In justifying the refusal to allow expert testimony on the reli-
ability of eyewitness identification, courts often cite the ability
or opportunity of defense counsel to use cross-examination as
an effective tool in casting doubt upon an eyewitness'’s identifi-
cation of the defendant. Traditionally, skillful cross-examina-
tion of opposing witnesses has been seen as the strongest safe-
guard against mistaken convictions and has been referenced in
case law in answer to constitutionality arguments against the
ruled inadmissibility of proffered expert testimony. For exam-
ple, in United States v. Christophe, skillful cross-examination of
eyewitnesses, along with jurors’ common sense and experience,
were deemed sufficient to alert jurors to specific conditions that
would render particular eyewitness identifications reliable. An
earlier case, Jones v. State,9! concluded that the defendant’s
rights of due process were not violated by excluding the prof-
fered testimony because both of the eyewitnesses were sub-
jected to considerable cross-examination concerning their
means and opportunity of observing the perpetrator. This rea-
soning was repeated more recently in United States v. Smith,92
which concluded that the proffered expert testimony regarding
the reliability of eyewitness identification was inadmissible
under the helpfulness prong of Daubert, because the jury could

87. FULERO, EYEWITNESS EXPERT TESTIMONY: AN OVERVIEW AND
ANNOTATED BIBLIOGRAPHY, 1931-1988 (unpublished manuscript
1993).

88. See United States v. Collins, 395 F Supp. 629 (M.D. Pa. 1975);
United States v. Fosher, 590 F 2d 381 (1st Cir. 1978); United
States v. Watson, 587 F 2d 365 (7th Cir. 1978); United States v.
Thevis, 556 F 2d 616 (5th Cir. 1982).

89. Hosch, et al., Influence of Expert Testimony Regarding Eyewitness
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determine the reliability of the eyewitness identification with
the assistance of cross-examination.9

Contrary to these opinions, there are two general reasons
why cross-examination, no matter how skillfully conducted,
cannot be fully effective in illuminating the accuracy of eyewit-
ness evidence. First, in order to effectively cross-examine, the
attorney would need to have the opportunity to identify the fac-
tors that were likely to affect the identification, be aware of their
influence, and be able to inform the judge and jury of these
effects. This is highly unlikely, if not impossible, in most
instances. Second, lawyerly skill in questioning an eyewitness
may be insufficient to distinguish between an eyewitness who
is honestly mistaken and one who is accurate. If a witness were
lying, it is possible that cross-examination could make the lie
apparent. But when a person is telling the truth as he or she
knows it, cross-examination will not necessarily determine
accuracy. Furthermore, research studies in which eyewitnesses
have been cross-examined by experienced lawyers have shown
that mock jurors who view the cross-examination cannot dis-
tinguish accurate from inaccurate eyewitnesses.%

Cautionary Instructions to Jurors

A second traditional safeguard for defendants is the use of
cautionary instructions to jurors. Some courts have utilized
special judicial instructions about eyewitness identifications
for this purpose. Probably the most widely utilized special
instructions are those developed in 1972 by the U.S. Court of
Appeals for the District of Columbia in United States .
Telfaire.95 These instructions focus on the previously outlined
factors listed in Neil v. Biggers.% Although the Telfaire instruc-
tions have been employed in many cases, a survey of fifty-two
judges found that most of them (seventy-eight percent) did not
think that they were proper instructions to give to a jury.9”
There have been several scientific studies of the effect of these
instructions on juror decision-making.®8 Results indicated
that the instructions do not adequately enhance jurors’ sensi-
tivity to potential problems in eyewitness identification evi-
dence. Because the Telfaire instructions were developed from
legal precedents, rather than being based on scientific research
findings, they do not address several areas that research has
shown are important, such as cross-race identifications, stress,
unconscious transference, lineup bias, and weapon focus.
Additionally, the instructions emphasize witness certainty

(confidence), which is not a
strong predictor of accuracy,
according to research find-
ings. In general, then, exist-
ing cautionary judicial
instructions about eyewit-
ness evidence have two
major shortcomings: they are
seen as improper by many
judges, and they are ineffec-
tive in informing jurors
about the factors that have
been shown to affect eyewitness accuracy.

[E]xisting
cautionary
instructions about
eyewitness
evidence have
two major
shortcomings.

VI. ON ATTEMPTS TO INFUSE EMPIRICAL
RESEARCH FINDINGS AT TRIAL: ROADBLOCKS
TO THE ADMISSIBILITY OF EXPERT TESTIMONY

While there has been ample case law that demonstrates a
certain willingness to allow scientific expert testimony into the
courtroom, there are many cases in which the courts have ruled
otherwise. Part of the problem exists because of the inherent
differences between scientific research and the law. Whereas
legal cases are to be taken each as an individual entity, research
results are often the compilation and average of effects across
many individuals. In essence, the analogy of comparing apples
to oranges may hold true when comparing legal issues to
research issues. That is not meant to imply, however, that
research into the reliability of eyewitness testimony is not help-
ful or important.

Another problem stems from the contradictory rulings com-
ing from different state courts pertaining to scientific research
itself. For example, in State v. Chapple,® the court ruled that
the “generality” of the psychologist’s testimony was a factor
favoring admission. In Jordan v. State,100 the court stated that
“too narrow a definition of ‘fitting’ the case goes beyond the
requirements of helpfulness under Rule 702. An expert should
not have to address every conceivable factor that might affect
eyewitness identification.” In contrast, however, much expert
testimony on eyewitness identification has been excluded in
other cases for this same reason, namely the belief that research
findings are too general, or that the testimony given would not
help the trier of fact by not enhancing the jury’s ability to
deduce whether a specific eyewitness was able to make an accu-

93. See Dyas v. United States, 376 A. 2d 827 (D.C. App. 1977); United
States v. Larkin, 978 F 2d 964 (7th Cir. 1992); United States V.
Langford, 802 F 2d 1176 (9th Cir. 1986); People v. Hurley, 157
Cal. Rptr. 364 (Cal. App. 1979); Moore v. Tate, 882 F 2d 1107
(6th Cir. 1989); Jackson v. Yist, 921 F 2d 882 (9th Cir. 1990);
Garth v. State, 536 So. 2d 173 (Ala. App. 1988).
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97. Greene, Judges Instructions on Eyewitness Testimony: Evaluation
and Revision, 18 J. AppLIED PsycH. 252 (1988),

98. Cutler, et al., Nonadversarial Methods for Improving Juror
Sensitivity to Eyewitness Evidence, 20 J. AppLIED Soc. PsycH. 1197
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rate identification.101 Several

[E]lyewitness additional areas in which
. expert testimony has been
SREM: USEIEI proposed will be briefly
can be addressed below.
extremely ]
SErEieEa)] Cross-Racial

Identification

Many experts have prof-
fered testimony regarding the
problems associated with cross-racial or cross-cultural identifi-
cations. The basic premise of this issue, supported by research,
is that it is generally easier to recognize or identify a person of
one’s own race, than of another race. The California Supreme
Court, in People v. McDonald,102 recognized that this finding
may be contrary to most jurors’ intuitions. Two aspects of the
research findings that the court listed specifically as outside the
common knowledge of jurors are (1) that white witnesses who
are not racially prejudiced are just as likely to be mistaken in
making a cross-racial identification as those who are preju-
diced, and (2) that white witnesses who have had considerable
social contact with blacks may be no better at identifications
than those who have not.103

Contrary to the ruling in McDonald, however, much of the

case law demonstrates a belief that the findings pertaining to
cross-racial identifications are actually common knowledge. In
United States v. Watson,104 the court ruled that proffered testi-
mony on cross-racial identification was inadmissible because it
would not be of probative value to the jury. A similar ruling was
made in United States v. Hudson, 15 where the court believed that
“this issue is one which the jury is already aware.” And in
People v. Dixon,106 the proffered testimony of the psychologist
mentioned that “there is some truth to the folk notions that to
whites, all blacks look alike.” Based on this comment, the court
felt that allowing the testimony to be admitted would only serve
to verify an already existing belief, and that the proffer would
not go beyond the common knowledge of the experience of the
average juror.

Unconscious Transference and Lineup Bias

The phenomenon of unconscious transference has been stud-
ied extensively, as noted earlier.107 One example of this phe-
nomenon is when an eyewitness remembers seeing a person
from a criminal incident, when he or she may actually be
remembering the face from a previous photo lineup (perhaps a
biased lineup) or some other contact. It also includes the
effects of post-event misinformation on memory.
While there is a great deal of research pertaining to problems

and biases arising from poorly constructed lineups, there is lit-
tle case law demonstrating a willingness to allow expert testi-
mony regarding this matter. The importance of the issue was
noted in Simmons v. United States,108 in which the Supreme
Court wrote that “a conviction based on an eyewitness identifi-
cation at trial following a pretrial identification by photograph
will be set aside on that ground only if the photograph identifi-
cation was so impermissibly suggestive as to give rise to a very
substantial likelihood to irreparable misidentification.” On this
basis, the court ruled in United States v. Smith1% that an expert’s
testimony should have been admitted. In Smith, the defendant
asserted that the identification from the lineup was actually a
transference made from the showing of the photospread four
months earlier. However, based on other physical evidence, the
refusal to allow the testimony was considered harmless error.110

Yet, despite cases like Simmons and Smith, few courts are
willing to allow testimony specific to biased photo lineups. For
example, in Johnson v. State,!! the defendant was the only
blond member in the lineup and the only lineup member with
a slightly, but noticeably, different color blue shirt. Still, the
court ruled against admitting expert testimony regarding the
dangers of biased lineups.

VII. CONCLUSIONS: WHAT SHOULD BE DONE?

Overall, the wealth of research on eyewitness memory has
identified a host of conditions that may increase the chances
that an erroneous identification of an innocent suspect may
occur. As a form of forensic evidence, eyewitness evidence is
severely limited in its degree of diagnosticity, its precision in dis-
tinguishing guilt from innocence. Indeed, its level of precision
and accuracy does not nearly approximate that of other scien-
tifically validated forms of physical evidence obtained from the
crime scene (e.g., fingerprints, DNA, etc.). Nevertheless, eye-
witness testimony is consistently touted by both prosecutors
and appellate courts as a valid form of evidence. Furthermore,
it is believed that jurors possess much “common knowledge”
regarding eyewitness evidence, including an awareness of its
limitations and possible inaccuracy. However, scientific
research has failed to support either of these assertions. In light
of such findings, it seems imperative that eyewitness testimony
be viewed with caution in the courtroom, and that steps be
taken to protect defendants who are being tried solely or largely
on the basis of this fallible class of evidence.

Research has demonstrated that eyewitness expert testimony
can be extremely beneficial to the judicial system for several
important reasons. First, based on the thousands of empirical
studies on memory and on the factors that influence eyewitness
perception, researchers have found that there are specific con-
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ditions, situations, and personal characteristics that may cause
an identification to be inaccurate. Some of these factors include
the witnessing conditions, the presence of a weapon, stress, sug-
gestive post-event information, unconscious transference,
lineup bias, witness confidence, and cross-racial identifications.
While many courts have felt that jurors have sufficient common
knowledge to evaluate the influence of these factors without the
advent of expert testimony, research has clearly indicated that
jurors are often insensitive to the effects of many of these factors
and overly sensitive to other factors (e.g., witness confidence).
Without proper instruction on how each of these factors may
effect a witness'’s perceptual ability, jurors are left to rely on their
often incorrect, intuitive beliefs about how memory works. To
be sure, our intuitive beliefs usually serve us well in dealing
with the world, providing us with a largely accurate view of how
things work. But the area of eyewitness memory has been
shown to be different. Here, these usually reliable beliefs are not
accurate enough to ensure fair treatment under the law.

Second, some courts have worried that the opinion testi-
mony from an impressive expert may carry more weight with
the jury than it should, having a prejudicial impact. But, con-
trary to this supposition, studies have concluded that defen-
dants in cases containing strong evidence against them are not
convicted less when the jurors heard expert testimony, when
compared with cases in which expert testimony was excluded.
In fact, the jurors spent more time reviewing all of the evidence
when faced with expert evidence on eyewitness reliability,
demonstrating a willingness on the part of jurors to carefully
weigh all testimony equally.122 This type of deliberate inspec-
tion of all relevant material only strengthens the jury system.
Furthermore, fewer appeals pertaining to eyewitness identifica-
tion would have to be heard.

Even with the advent of sound, reliable research methodol-
ogy, and an overall general acceptance within the scientific com-
munity at large, the wholehearted acceptance of empirical
research into the legal field has been slow in coming. The jux-
taposition of psychological research and the law is a difficult
one, as the two disciplines have vastly different foundations —
one having an individualistic focus, and the other being an
empirical, aggregated focus. However, this does not preclude
the possibility that the two can build a strong working relation-
ship in which each may benefit from the knowledge and wis-
dom of the other.

As one researcher pointed out, “What one generation of
lawyers prefer to understand as ‘common sense’ often depends
upon the theory and findings of the previous generation of [sci-
entific] investigators.”113 The challenge faced by attorneys, legal
scholars, and researchers involved with disputed eyewitness
identifications is to persuade the courts of the relevance of the
research findings and the possible benefits of infusing such
research (via expert testimony or some other means) into the
judicial system. Courts in recent years have become increas-
ingly cognizant of the benefits (and sometimes the necessity) of
utilizing scientific findings, often introduced via expert testi-

mony;, for issues to which they are relevant. It seems to us that
the issue of eyewitness evidence is one for which such testi-
mony is particularly important and relevant. Indeed, such tes-
timony would only seem to strengthen the criminal justice sys-
tem by reducing the frequency with which innocent persons,
victims of the frailties of human perception and memory, have
the misfortune of being falsely accused and erroneously con-
victed of a crime.
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